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FORUM
THE PREMIUM SAVINGS BOND: RESPECTABLE

REVENUE THROUGH LEGALIZED GAMBLING

An official of the United States Department of Justice, testifying
before the Commission on the Review of the National Policy Toward
Gambling,' estimated the total volume of illegal gambling in the United
States to be between $29 billion and $39 billion in 1973.2 Many
politicians, who hope to capture some of this revenue, share the feeling
of Maryland Governor Marvin Mandel that gambling is "the last untapped source of state revenue."3 The Maryland legislature is likewise
attracted by the lure of gambling revenue. In keeping with the governor's philosophy, the Maryland General Assembly has enacted legislation creating the Maryland state lottery4 and allowing pari-mutuel
wagering on horseraces. 5 Future plans include legislation on dogracing
and off-track betting.' This article is concerned with Maryland's most
1. The Commission on the Review of the National Policy Toward Gambling was
established by title VIII of the Organized Crime Control Act of 1970, Pub. L. No. 91452, 84 Stat. 922, Oct. 15, 1970. The provisions of this Act which deal with the Commission's creation appear in a note following title 18, section 1955 of the United States
Code. Members include four Senators and four Representatives, evenly divided between
parties and selected by the congressional leadership, and seven members of the public,
selected by the President. This Commission is conducting a comprehensive legal and
factual study of gambling practices in the United States, and will recommend what forms
of gambling, if any, should be legalized. The Commission will also develop policies and
recommendations to aid all levels of government in designing legislation, enforcement
and administrative procedures that will govern gambling activity throughout the United
States. The Commission is required to file its final report by October 15, 1976 and goes
out of existence 60 days thereafter. Also, the Commission decided to file two interim
reports. The first of these was published in January 1975 and is referred to in this article. The second interim report, to be published in the summer of 1976, will contain
the Commission's proposed recommendations.
2. Hearings of the Commission on the Review of the National Policy Toward
Gambling, statement of Henry Dogin, Deputy Assistant Attorney General, United States
Department of Justice, May 15, 1974 [hereinafter cited as Gambling Commission
hearings].
3. The Wall Street Journal, July 18, 1971, at 1, col. 6.
4. MD. ANN. CODE art. 88D, §§ 1-24 (Supp. 1975).
5.

MD. ANN. CODE art. 78B, §§ 1-27B (1975).

6. See table in note 8 infra.
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recent gambling enactment, the state premium savings bond program 7
and its unique place in -the American move toward legalized gambling.
BACKGROUND

Maryland is by no means the only state to turn to gambling as a

source of state revenue.8 Many state officials, faced with the spiraling
7. MD. ANN. CODE art. 88D, § 24 (Supp. 1975).

8. The following table shows the current status of state-lotteries and other types
of legalized gambling in the United States.
State

Off-track

Sports

Casino

Horse-

Dog-

State

Lotteries

Betting

Betting

Gambling

racing

racing

Alabama

None

None

None

None

None

Operating None

Alaska

None

None

None

None

None

None

Arizona

None

None

None

None

Operating Operating None

Arkansas

None

None

None

None

Operating Operating None

California

None

None

None

None

Operating Active leg. None

Colorado

Active leg. None

None

None

Operating Operating None

Conn.

Operating Planning

None

Active leg. Planning

Delaware

Operating None

None

Active leg. Operating None

Florida

Active leg. None

None

None

Operating Operating Operating

Planning

Jai alai

None

Planning
None

Georgia

None

Active leg. None

None

Active leg. Active leg. None

Hawaii

None

None

None

None

None

None

None

Idaho

None

None

None

None

Operating None

None

Ilinois

Operating None

None

None

Operating None

None

Indiana

Active leg. None

None

None

Active leg. None

None

Iowa

None

None

None

Active leg

Active leg. None

None

None

None

Kansas

None

None

None

None

None

Kentucky

None

None

None

None

Operating None

None

Louisiana

None

None

None

None

Operating None

None

Maine

Operating None

None

None

Operating None

None

Maryland

Operating

Active leg None

None

Operating Active leg. None

Mass.

Operating

Active leg. None

None

Operating Operating None

Michigan

Operating

None

None

None

Operating None

None

Minnesota

Active leg. None

None

Active leg

Active leg. None

None

Mississippi

None

None

None

None

None

None

None

Missouri

Active leg. None

None

None

Leg. exp'd. None

None

Montane

None

None

Operating Active leg. Operating None

None

Nebrask a

None

None

None

Operating None

None

Nevada

None

Operating

Operating Operating

Operating Planning

Operating

New Ha inpshire

Operating Active leg. Active leg. Active leg. Operating

New Je msey

Operating Active leg. Active leg. Active leg. Operating None

None
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costs of government services, view gambling as an alternative to increased taxation.9 Other experts believe that while gambling can never
be a major source of state revenue, it can fulfill a distinct need at a
critical time. 10 Critics, on the other hand, view revenue from legalized
gambling as "simply an argument in favor of the government raising
revenues by swindling its citizens rather than by taxing them."'" At
any rate, many states have sanctioned various forms of gambling in one
of two ways: by licensing, regulating and taxing private gambling
operations or by authorizing a state agency to run the operation.
The current legalized gambling boom is now slightly over a decade
New Mexico

None

None

None

Operating

None

New York

Operating Operating None

None

Operating

None

None

North Car.

None

None

None

None

None

None

None

N. Dakota

None

None

None

None

None

None

None

Ohio

Operating None

None

None

Operating

None

None

Oklahoma

None

None

None

None

None

None

None

Oregon

Active leg. None

None

None

Operating

Operating None

Penn.

Operating None

None

None

Operating

None

None

Rhode Isi

Operating None

None

None

Operating

None

Planning

South Carolina

None

None

None

None

None

None

None

S. Dakota

None

None

None

Active leg. Operating

Operating None

Tennessee

None

None

None

None

None

None

None

Texas

Active leg. None

None

None

None

None

None

Utah

None

None

None

None

None

None

None

Vermont

Active leg. None

None

None

Operating

Planning

None

Virginia

Active leg. None

None

None

Study

None

None

Wash.

Leg. exp'd None

None

None

Operating

None

None

W.

None

None

Active leg. None

None

None

Operating Active leg. None

'Wisconsin

Active leg. None

None

None

Active leg. None

None

Wyoming

None

None

Activeleg. Operating None

None

Virginia

None

Note-Noted form of gambling is:
None-not legal
Operating-legal and operating.
Planning-legal but not yet in operation.
Study-not legal but being studied.
Active legislation-not legal but legislation has been introduced.
Legislation expeeted-not legal hut legislation is expected.
Source: Public Gaming Research Institute, Vol. 4, No. 1, January 1975.
Advisory, Inc. All rights reserved.

Copyright 1975, NLW

9. The Twentieth Century Fund, Easy Money 43 (1974). This is a report of the
Task Force on Legalized Gambling sponsored by the Fund for the City of New York
and the Twentieth Century Fund [hereinafter cited as Easy Money].
10. Fact Research, Inc., Gambling in Perspective 75 (1974). Prepared for the
Commission on the Review of the National Policy Toward Gambling [hereinafter cited
as Fact Research, Inc.].
11. Kristol, Vice and Virtue in Las Vegas, The Wall Street Journal, September 13,
1973, at 16, col. 4.
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old, with state-operated lotteries spearheading the movement

12

Con-

temporary state-operated lotteries are descendants of the colonial lotter-

ies which played a significant role in the economic and social development of the United States. In colonial America lotteries flourished. Of

all the forms of gambling, they were the most acceptable to all classes of
society.13 "Whe people as a whole wanted them, believing that the
drawings could be kept honest."'14

Besides being socially accepted,

lotteries pragmatically fulfilled a number of economic needs. Funds
were raised for public works, churches, hospitals, orphanages, canals

and roads. 15 At a time when taxation was unpopular and inadequate,
the lotteries served as a useful method of public financing. 10 "Between
1790 and 1860, 24 of 33 States had financed internal improvements by

lottery, and for a total of 287 lottery authorizations, an estimated $32
'7
million had been raised.'
Education, in particular, was an important beneficiary of lotteries.
"Harvard College and others, in fact most educational institutions,

financed themselves in that manner."'"

Other prominent universities

such as Columbia and Brown, along with many primary and secondary

schools, were partly financed by lotteries.'"
The lotteries continued to flourish until their reputation became
tarnished by instances of corruption and fraudulent practices. The

infamous Louisiana Lottery Company, described by one author as "the
Serpent,"20 was said to have "owned" the state of Louisiana, by control12. A lottery is a contest in which tickets are exchanged for money or other consideration, and the winners determined in a chance drawing. The following table indi.
cates the years of inauguration of the current state-operated lotteries.
1964-71

1972

1973

1974

New Hampshire
New Jersey
New York

Connecticut
Massachusetts
Michigan
Pennsylvania

Maryland

Illinois
Maine
Ohio
Rhode Island

1975
(planning)
Delawaro

Source: First Interim Report of the Commission on the Review of the National Policy
Toward Gambling 20 (1975) [hereinafter cited as First Interim Report].
13. D. WEINSmN & L. DErrca, Ti

IMACT OF LEGaAZcD GAMBLING:

THE

SocoEcoNo ac CONSEQUENCEs OF LOTERrES AND OrF-TAcn BErmNo 8 (1974)
[hereinafter cited as WEiNSTIN & DnTcn].
14. . S. EZELL, FORTufE'S MERRY WmE.: Tim LoTTERY IN AmERICA 29 (1960).
15. WEINSTEIN & DrrcH, supra note 13, at 8.

16. Fact Research, Inc., supranote 10, at 17.
17. Id.
18. H. MAinx, JR., GAMBLING IN AMERICA 62 (1952) [hereinafter cited as H. MARX,
JR.].

19. Fact Research, Inc., supranote 10, at 17.
20. H.

CHAFET7, PLAY THE DEvIL:

A

HISTORY OF GAMBLING

IN THE UNITE

STATES FRoM 1492 TO 1955 297-308 (1960).
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ling governors and legislatures, sweetening the press with advertising,
and by silencing the church with gifts. Stemming from the Louisiana

lottery, public support for anti-lottery legislation grew and by the 1890's
the lotteries had vanished completely in a wave of statutory and state

constitutional prohibitions.

1

It was not until the 1960's that states

once again began considering the revenue potential of a lottery.
In April 1963 the governor of New Hampshire resurrected the

lottery by signing legislation authorizing a state sweepstakes. 2
York followed in 1967 with a state lottery.

3

New

"The birth of the modem

state lottery came about in New Jersey in 1970, when that state introduced a computerized, weekly, 50-cent game.

This was in contrast to

the New Hampshire and New York games, in which tickets were more
expensive and drawings were far less frequent. The result was a net
return of $30 million in the first six months, far exceeding even the most

optimistic projections.

24

Other states, lured by the success of the New

Jersey experience followed suit. Today, thirteen states boast lotteries. 25

Upon this scene the Maryland General Assembly injected a new element, the state premium savings bond program.
THE MARYLAND STATE PREmIUM SAVINGS BOND PROGRAM
AND ITS BRITISH COUNTERPART

The Maryland General Assembly during its 1974 session established a state premium savings bond program to be administered by the
Maryland State Lottery Agency. 6 This program was patterned after
21. First Interim Report, supranote 12, at 18.
The constitutions of Mississippi and Alabama contain typical contemporary antilottery provisions. MIss. CONST. art. 4, § 98 provides:
No lottery shall ever be allowed, or be advertised by newspapers, or otherwise, or its tickets be sold in this state; and the legislature shall provide by
law for the enforcement of this provision; nor shall any lottery heretofore authorized be permitted to be drawn or its tickets sold.
ALA. CoNsT. art. 4, § 65 provides:
The legislature shall have no power to authorize lotteries or gift enterprises for any purposes, and shall pass laws to prohibit the sale in this state
of lottery or gift enterprise tickets, or tickets in any scheme in the nature of
a lottery; and all acts, or parts of acts heretofore passed by the legislature of
this state, authorizing a lottery or lotteries, and all acts amendatory thereof,
or supplemental thereto, are hereby avoided.
22. N.H. Rav. STAT. ANN. §§ 284:21-a to 21-t (Supp. 1975).
23. N.Y. UNCONSOL. LAWS §§ 9541-56 (McKinney 1974).
24. First Interim Report, supranote 12, at 20 (citations omitted).
25. See table in note 8 supra.
26. MD. ANN. CoDa art. 88D, § 24 (Supp. 1975) states in full:
(a) Issuance; purpose.-The State Lottery Agency shall issue State premium savings bonds in accordance with the provisions of this section. The
bonds shall be issued for the purpose of providing additional funds for reducing

Published by TU Law Digital Commons, 1975
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the highly successful British premium savings bond program.2 7

The

Maryland version, which took effect January 1, 1975, represents a
unique approach toward gathering public revenue through legalized
28

gambling.
Basically, the Maryland State Lottery Agency is to sell bonds in

amounts of $10 or multiples thereof.29 Each $10 bond would be numbered and no limit would be placed on the number of bonds a citizen
might purchase830

Bondholders would not receive interest on their

bonds. 3 ' Instead, they would enjoy the chance of winning a prize in
the amount of State bonds to be issued and establishing a random interest
award system for the holders of the bonds.
(b) Rules.-The State Lottery Commission shall implement the provisions of this section by the adoption of rules in accordance with the Administrative Procedure Act governing the issuance and use of bonds and the award
of interest thereon, subject to the requirements of this section.
(c) Denominations; source of payment.-The bonds shall be issued in the
sum of ten dollars ($10.00) each, or multiples thereof and be payable solely
from the proceeds of the sale of the bonds and interest earned thereon upon
demand at face value, without interest, to the holder at any time after purchase.
In no event are any of such bonds to be paid to the holder thereof from any
funds except as herein provided in this subsection (c).
(d) Interest awards.-Interest earned from the proceeds of sale of bonds
shall be awarded by random selection to those persons who have held bonds
for at least a period of three months, in amount in any one year not less than
the sum [of] two percent (2%) of the total value of all bonds outstanding.
These interest awards shall be made on a periodic basis as determined by the
rules adopted by the Commission. The number and value of interest awards
paid and the manner of awarding payment of prices [sic) shall be as determined by the rules adopted by the Commission.
(e) Disposition of proceeds.-The proceeds from the sale of bonds issued
under this section shall be deposited in a special account and invested by the
Treasurer as permitted by law. Any moneys earned from investment of these
funds shall be credited, after making the interest awards as provided in (d)
above, to the special account. The account shall be used for the redemption
of and payment of interest on the public debt of the State. Twenty-five percent (25%) of the amount of the premium savings bonds sold shall be allocated to the Department of Economic and Community Development to be used
as follows: Fifteen percent (15%) shall be used for low-cost housing loans
at an annual interest rate of four percent (4%), and ten percent (10%) shall
be used for low-cost industrial development loans at an annual interest rate of
four percent (4%). Payment of interest and payments on the principal on
loans made by the Department of Economic and Community Development as
provided in this subsection shall be deposited in the special account created
herein. Each year the Secretary of Economic and Community Development
shall notify the General Assembly of the amounts paid from the account for
this purpose.
(f) Reserve for redemption.-Notwithstanding the provisions above, a reserve of not less than forty percent (40%) of all bonds outstanding shall always be maintained for the redemption of bonds.
27. [1972] STAT. INsTR. 2449 (No. 765).
28. Report of the Maryland State Lottery Agency Concerning House Bill 777, The
State Premium Savings Bond Program 1 (1975) [hereinafter cited as Report Concerning
House Bill 777].
29. M . ANN. CODE art. 88D, § 24(c) (Supp. 1975).
30. This is unlike the British program where no individual participant may hold
more than 2,000 bonds.
31. MD. ANN. CODE art. 88D, § 24(c) (Supp. 1975).

https://digitalcommons.law.utulsa.edu/tlr/vol11/iss2/4
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periodic drawings. After three months from the date of purchase, a
bond would qualify for inclusion in periodic drawings for prizes, known
as "random interest awards. 32 Most importantly, the bondholder
would be allowed to redeem his bond for its purchase price at any time.
What this means is that the purchase of a state premium savings bond
would be a bet that could not be lost.3 3 Under this system, anyone
could purchase a $10 bond and, after holding it for three months,
become eligible for the periodic prize drawings for the rest of his life
(assuming he never redeemed his bond). Although no prize amounts
have been determined for the Maryland program, under the British
premium savings bond program the prizes are substantial. In Britain, the top prize in the weekly drawing is £50,000 ($120,000)" 4 and
the top prize in the monthly drawings is 175,000 ($180,000).
The British program operates under the same strategy as would its
Maryland counterpart. It is a national scheme which sells bonds in numbered units of £1 ($2.40) and is extremely popular.35 In June 1975
there was a total of £1,074.7 million (over $2 1/2 billion) of government held British premium savings bonds.3 6 The purchases of these
bonds, sold in post offices and banks throughout the United Kingdom,
32. Id.§ 24(d).
33. See id.
§ 24(c).
34. The dollar figures are based on the conversion ratio of £ 1 = $2.40. This is
the ratio used in the Report Concerning House Bill 777, supranote 28.
35. Reference Division of the Central Office of Information, Control of Gambling
in Britain 14 (1970) [hereinafter cited as Control of Gambling in Britain].
36. The following table, extracted from the Bureau of Monthly Statistics Table 159,

August 1975, indicates the performance of the British premium savings bond over the
last twenty-five years. This information is available from the British Embassy.
BRITISH PREMIUM SAVINGS BONDS (£ million)
Amount Remaining Invested

Year

Purchases

1960
1961
1962
1963
1964
1965
1966

70.3
71.3
72.1
75.7
88.5
92.8
90.4

296.0
339.1
379.9
424.4
477.5
529.9
575.1

1967
1968
1969

96.8
120.2
117.5

622.6
692.2
753.1

106.9

797.3

1970

at End of Period

1971

145.8

1972

136.7

952.3

1973

128.1

1,015.6

1974
1975
Jan.
Feb.
Mar.
Apr.
May

112.6

1,048.5

12.9
10.1
9.6
11.5
12.9

1,054.8
1,059.3
1,063.5
1,068.7
1,074.7
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are considered patriotic. One American writer described the British
system as follows:
It combines such homey virtues as thrift and patriotism
with the sinful suspense of a game of craps. It can give a
penniless grandmother the heady illusion that she is playing
the bond market.
. . . It is an investment guaranteed by the Treasury. A

single investment of $2.60 can yield the holder $130,000
at any time during his lifetime. It is more respectable than
going into a bookie parlor in the sense that it is issued by the
lords commissioners of Her Majesty's treasury.
To this day, the bond is unique. First sold in 1956, it
is the single most successful idea of the many plans concocted by the British7 exchequer to get Britons to lend money
to their government.
Without doubt such a clever scheme is enticing to government
officials from a revenue standpoint. The government simply holds and
invests the bond proceeds. Part of the interest earned by this investment can be used to form a prize pool, while the principal of the bonds
can be used to finance government programs. Under the Maryland
program, for example, a portion of the interest earned on the gross
revenue from bond sales would form the "random interest awards" prize
fund. The gross revenue itself would then be used to finance other
38
Maryland programs.
A citizen participating in the program would view himself as
helping the government while enjoying himself at the same time.3 0 The

program would require no effort on his part other than making the
initial investment. Cloaked in the image of respectability, he would be
the holder of a "bond," rather than a gambling instrument. For as long
as he held the bond, he could enjoy the "get-rich-quick" possibility it
would provide. But most important is the fact that he could always
have his money back. Thus, the program should be equally enticing to
the individual and the government.
CURRENT STATUS OF THE MARYLAND STATE

PREMLum SAviNGS BOND

So far, no state premium savings bonds have been sold in Mary37. Reno, Wily Britons Combine Bond with Lottery, April 24, 1972. A copy of
this article is on file with the University of Tuka Law Journal.
38. MD. ANN. CODE art. 88D, § 24(e) (Supp. 1975).
39. Control of Gambling in Britain, supranote 35, at 14.

https://digitalcommons.law.utulsa.edu/tlr/vol11/iss2/4
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land. In fact, they may never be sold. Although the law became
effective on January 1, 1975, it required that the State Lottery Agency
study the feasibility of the program and submit a plan for its implementation to the Maryland Board of Public Works. That report" was
submitted on July 1, 1975, and was accompanied by an opinion from
the Maryland Assistant Attorney General. This opinion warned Maryland officials that their state premium savings bond program was nothing more than a cloaked lottery and would thus be subject to existing
lottery laws. 41 This does not mean that the state premium savings bond
program is illegal, since the Maryland constitution specifically permits
lotteries "operated by and for the benefit of the State." 42 But the fact
that the state premium savings bond program will be legally construed
as a lottery reduces its financial attractiveness because under existing
federal lottery law bond sales would be restricted to the state of Maryland.4 3
WHY TIIE STATE PREMIUM SAVINGS BOND
PROGRAM IS A LOTTERY

It was the hope of Maryland officials that the state premuim savings bond would be regarded as a government (municipal) bond.44
If this were true there would be no federal restrictions on the use of
mails, newspapers, radio and television. 45 The program will be subject
to these restrictions, however, since it contains the three classic elements
of a lottery: "the offering of a prize, the giving of a considerationfor an
opportunity to win the prize, and the awarding of the prize by
chance."40 If these three requirements are present, the scheme is a
lottery; if one or more of them is absent, the scheme is not a lottery.4 r
Moreover, a court will look to the working of a plan, not just its
wording. Thus, substance, not form, governs in determining whether
or not a particular program is a lottery.
40. Report Concerning House Bill 777, supra note 28.
41. Letter from Allan H. Terl, Maryland Assistant Attorney General to Stanley S.
Fine, Maryland State Lottery Director, March 5, 1975 [hereinafter cited as Letter].
42. MD. CONST. art. m, § 36 provides: "No lottery grant shall ever hereafter be
authorized by the General Assembly, unless it is a lottery to be operated by and for
the benefit of the State."
43. Report Concerning House Bill 777, supranote 28, at 3.
44. Id.
45. For a discussion of these federal restrictions on lotteries see text accompanying
notes 52-61 infra.
46. Silbert v. State, 12 Md. App. 516, 525, 280 A.2d 55, 65 (1971) (emphasis
added, citations omitted).
47. H. MAnx, JR., supranote 18, at 81.
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In the case of the state premium savings bond program, -these
elements are clearly present. The consideration is found in the $10
purchase, the price paid for the opportunity to win the random interest
awards. Without this a person cannot participate in the program. The
chance is the drawing of the winning bond number. The prize is the
random interest award. In the opinion of the Maryland Assistant
Attorney General,
the nomenclature "premium savings bond' and "interest" is
not used in the traditional sense as -the statute specifically
designates these instruments as "without interest". In reality,
the awards made to the holders of winning bonds are lottery
prizes, a share of the proceeds derived from the State's investment of the bond capital. Thus, . . . a "State Premium

Savings Bond" is comparable to a lottery ticket
in that it quali48
fies a purchaser to participate in a lottery.
TEE CONSEQUENCES OF BEING A LOTTERY

With the state premium savings bond being construed as a lottery
instrument, prospective purchasers probably would not be motivated by
the patriotic or "public good" theme common to municipal bonds and

characteristic of the British program.4 9 In addition to this generic
disincentive, there are two major disadvantages which would result:
restricted distribution under existing federal law and unfavorable tax

treatment.
Restricted DistributionUnder FederalLaw
Maryland officials, hoping that -the state premium savings bond
would be considered a government bond, envisioned nationwide sales
through the use of the mails, radio and television, not to mention sales
by banks and post offices.50 Since these characteristics were the salient
features of the highly successful British program which served a population of only 56 million, Maryland officials saw even greater success for
their program in the United States. As a lottery, however, the state
premium savings bond program can never enjoy these advantages.
Under existing federal law the plan would be relegated to an intrastate
role, serving only the Maryland population of 3,922,000. 51
48.
49.
50.
51.

Letter, supra note 41, at 2 (emphasis in original).
Report Concerning House Bill 777, supra note 28, at 5.
See id. at 4.
See id. at 2.

https://digitalcommons.law.utulsa.edu/tlr/vol11/iss2/4
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Current federal lottery law consists primarily of six statutes.52
Although one of these statutes allows the operation of state-conducted
lotteries under defined circumstances, 53 the other five statutes severely
restrict the mailing,54 broadcasting,5 5 and interstate traffic of lottery
52. 18 U.S.C. § 1301-04 (1970); 18 U.S.C. § 1307 (Supp. IV, 1974); 39 U.S.C.
§ 3005 (1970).
53. 18 U.S.C. § 1307 (Supp. IV, 1974) states in pertinent part:
(a) The provisions of sections 1301, 1302, 1303, and 1304 shall not apply
to an advertisement, list of prizes, or information concerning a lottery conducted by a State acting under the authority of State law(1) contained in a newspaper published in that State, or
(2) broadcast by a radio or television station licensed to a location
in that State or an adjacent State which conducts such a lottery.
(b) The provisions of sections 1301, 1302, and 1303 shall not apply to
the transportation or mailing to addresses within a State of tickets and other
material concerning a lottery conducted by that State acting under authority
of State law.
(c) For the purposes of this section "State" means a State of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, or any
territory or possession of the United States.
(d) For the purposes of this section "lottery" means the pooling of proceeds derived from the sale of tickets or chances and allotting those proceeds
or parts thereof by chance to one or more chance takers or ticket purchasers.
"Lottery" does not include the placing or accepting of bets or wagers on sporting events or contests.
54. 18 U.S.C. § 1302 (1970) prohibits the mailing of lottery materials. The statute
provides:
Whoever knowingly deposits in the mail, or sends or delivers by mail:
Any letter, package, postal card, or circular containing any lottery, gift enterprise, or similar scheme offering prizes dependent in whole or in part upon
lot or chance;
Any lottery ticket or part thereof, or paper, certificate, or instrument purporting to be or to represent a ticket, chance, share, or interest in or dependent
upon the event of a lottery, gift enterprise, or similar scheme offering prizes
dependent in whole or in part upon lot or chance;
Any check, draft, bill, money, postal note, or money order, for the purchase of any ticket or part thereof, or of any share or chance in any such lottery, gift enterprise, or scheme;
Any newspaper, circular, pamphlet, or publication of any kind containing
any advertisement of any lottery, gift enterprise, or scheme of any kind offering prizes dependent in whole or in part upon lot or chance, or containing any
list of the prizes drawn or awarded by means of any such lottery, gift enterprise, or scheme, whether said list contains any part or all of such prizes:
Any article described in section 1953 of this titleShall be fined not more than $1,000 or imprisoned not more than two
years, or both; and for any subsequent offense shall be imprisoned not more
than five years.
18 U.S.C. § 1303 (1970) prohibits postal employees from acting as lottery agents. The
statute provides:
Whoever, being an officer or employee of the Postal Service, acts as agent
for any lottery office, or under color of purchase or otherwise, vends lottery
tickets, or knowingly sends by mail or delivers any letter, package, postal card,
circular, or pamphlet advertising any lottery, gift enterprise, or similar scheme,
offering prizes dependent in whole or in part upon lot or chance, or any ticket,
certificate, or instrument representing any chance, share, or interest in or dependent upon the event of any lottery, gift enterprise, or similar scheme offering prizes dependent in whole or in part upon lot or chance, or any list of

Published by TU Law Digital Commons, 1975

11

Tulsa Law Review, Vol. 11 [1975], Iss. 2, Art. 4

TULSA LAW JOURNAL

[Vol. 11:241

information. 56 Together, the result of these statutes is to confine stateoperated lotteries to intrastate activities.
Because of these statutes the state premium savings bond program
must be exceedingly limited.

All bonds must be sold within Maryland

borders.5 7 The marketing plan for promoting bond sales must be
primarily an intrastate one, using local devices. Only newspapers published in Maryland may advertise the program. 8 Only radio and
television stations which are licensed to locations in Maryland and
neighboring states which permit lotteries may broadcast information
concerning the program. 9 Finally, the mailing of state premium saYthe prizes awarded by means of any such scheme, shall be fined not more than
$100 or imprisoned not more than one year, or both.
39 U.S.C. § 3005 (1970) authorizes postmasters to refuse to delivery lottery mail. The
statute states in pertinent part:
(a) Upon evidence satisfactory to the Postal Service that any person is
engaged in conducting a scheme or device for obtaining money or property
through the mail by means of false representations, or is engaged in conducting
a lottery, gift enterprise, or scheme for the distribution of money or of real
or personal property, by lottery, chance, or drawing of any kind, the Postal
Service may issue an order which(1) directs the postmaster of the post office at which mail arrives,
addressed to such a person or to his representative, to return such mail to the
sender appropriately marked as in violation of this section, if the person, or
his representative, is first notified and given reasonable opportunity to be present at the receiving post office to survey the mail before the postmaster returns
the mail to the sender; and
(2) forbids the payment by a postmaster to the person or his representative of any money order or postal note drawn to the order of either and
provides for the return to the remitter of the sum named in the money order
or postal note.
55. 18 U.S.C. § 1304 (1970) provides:
Whoever broadcasts by means of any radio station for which a license is
required by any law of the United States, or whoever, operating any such station, knowingly permits the broadcasting of, any advertisement of or information concerning any lottery, gift enterprise, or similar scheme, offering prizes
dependent in whole or in part upon lot or chance, or any list of the prizes
drawn or awarded by means of such lottery, gift enterprise, or scheme, whether
said list contains any part or all of such prizes, shall be fined not more than
$1,000 or imprisoned not more than one year, or both.
Each day's broadcasting shall constitute a separate offense.
56. 18 U.S.C. § 1301 (1970) prohibits the interstate traffic of lottery materials. The
statute provides:
Whoever brings into the United States for the purpose of disposing of the
same, or knowingly deposits with any express company or other common carrier for carriage, or carries in interstate or foreign commerce any paper, certificate, or instrument purporting to be or to represent a ticket, chance, share, or
interest in or dependent upon the event of a lottery, gift enterprise, or similar
scheme, offering prizes dependent in whole or in part upon lot or chance, or
any advertisement of, or list of the prizes drawn or awarded by means of, any
such lottery, gift enterprise, or similar scheme; or knowingly takes or receives
any such paper, certificate, instrument, advertisement, or list so brought, deposited, or transported, shall be fined not more than $1,000 or imprisoned not
more than two years, or both.
57. 18 U.S.C. § 1301 (1970).
58. 18 U.S.C. § 1307(a)(1) (Supp. IV, 1974).
59. 18 U.S.C. § 1307(a)(2) (Supp. IV, 1974).
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ings bond information will be limited to addresses within Maryland. 60

Federal lottery law also decreases the financial attractiveness of the
state premium savings bond program, since banks and post offices are

prohibited from selling lottery tickets. 61

Consequently, Maryland

would have to use its network of licensed Maryland state lottery agents,

paying a probable 5 percent sales commission on each bond. 62 These
considerations prompted the State Lottery Agency to conclude in its
feasibility report on House Bill 777 that the revenue from the state

to intrastate
premium savings bond program when effectively limited
63
activity would be insufficient to finance the program.
Unfavorable Tax Treatment
Because state premium savings bonds are to be treated as lottery

tickets and not government bonds, the random interest awards made on
the winning bonds would be taxable income.

Section 61(a) of the

Internal Revenue Code of 1954 defines gross income as "all income
60. 18 U.S.C. § 1307(b) (Supp. IV, 1974).
61. 12 U.S.C. § 25a (1970); 12 U.S.C. § 333 (1970); 12 U.S.C. § 1829a (1970).
62. Report Concerning House Bill 777, supra note 28, at 5.
63. The State Lottery Agency made revenue, prize and expense projections for the
program at four potential intrastate sales volumes. All of these volumes would result
in deficits as indicated in the following table:
A.

Four Examples of PotentialSales
I Sales $10,000,000
(1,000,000 Bonds)
Econ. Devel.
$2,500,000
3,500,000
State Debt
4,000,000
Reserve
Total
Interest Earned on
Reserve 6%

B.

C.

I1 $2,500,000
(250,000 Bonds)
$ 625,000
875,000
1,000,000

IV $1,000,000
(100,000 Bonds)
$ 250,000
350,000
400,000

$10,000,000

$5,000,000

$2,500,000

$1,000,000

$240,000

$120,000

$60,000

$24,000

Prizes at Four Levels of Sales
I Sales $10,000,000
(1,000,000 Bonds)
200,000
2% Prize Fund
Interest Earned
240,000
on Reserve
40,000
Excess
Expenses at Four Levels
Expenses
Prize Fund 2%
Sales Commission
Budgetary
Advertising and
Forms & Print
Personnel
Postage
Data Proc.
Total Expenses
DEFICIT:

11 $5,000,000
(500,000 Bonds)
$1.250,000
1,750,000
2,000,000

II $5,000,000
(500,000 Bonds)
100,000

of Sales
I
$200,000
500,000
50,000
50,586
250,000
40,000

$1,090,586
($850,586)
Source

III $2,500,000
(250,000 Bonds)
50,000

IV $1,000,000
(100,000 Bonds)
20,000

120,000
20,000

60,000
10,000

24,000
4,000

II
$100,000
250,000

II
$50,000
125,000

IV
$20,000
60,000

50,000
40,000
40,000
26,833
26,833
50,586
25,000
62,500
125,000
05,000
40,000
35,000
$196,833
$615,586
$339,333
($172,833)
($279,333)
($495,586)
Report Concerning House Bill 777, supra note 28, at 6-7.
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from whatever source derived" except as otherwise provided in the
subtitle on income taxes.64 Since the exemption accorded interest on
certain governmental obligations by section 103 applies only to municipal bonds, it would not exclude the random interest awards from the
broad sweep of section 61(a). 61 Moreover, section 74 specifically
includes prizes and awards within gross income.6
This treatment is to be contrasted with that given the British
premium savings bond program which is free of income tax, surtax and
capital gains tax. 7 Obviously, substantial monetary prizes undiminished by state and federal taxes are more attractive to purchasers than
similar prizes subject to such taxes. Under current federal tax law,
however, the state premium savings bond cannot enjoy these advantages.
THE PREMrUM SAVINGS BOND FROM A DIFFERENT PERSPECTIVE

From the foregoing it is apparent that the state premium savings
bond program possesses the fundamental characteristics of a lottery and
that, therefore, it will be governed by the federal restrictions which
apply to lottery schemes. But theso restrictions are rooted in the
nineteenth century when corruption, fraud and deceit were synonymous
with lottery programs.68 The state premium savings bond program,
however, is not a descendent of the Louisiana lottery and its counterparts which prompted Congress to protect the public and eventually
induced the prohibition of lotteries by every state in the Union. Instead,
it is an innovative twentieth century method of public financing imported from Britain.
The state premium savings bond program differs from the traditional and contemporary lotteries in one material respect-the bondholder may redeem his certificate for his original investment at any
time. 9 A lottery ticket, on the other hand, becomes an irrevocable
purchase once obtained. Because of this difference the state premium
savings bond is not subject to arguments often made in opposition to the
usual lottery schemes. One such contention reasons that "[e]ven if our
economy survives . . . our respect for the government may not, if the

same government that encourages its citizens to work hard, save their
money, and honor their family responsibilities begins urging them to
INT. REV. CODE OF 1954, § 103.
Id. § 61(a).
Id. § 74.
Control of Gambling in Britain, supranote 35, at 14.
First Interim Report, supra note 20, at 46.
69. MD. ANN. CODE, art. 88D, § 24(c) (Supp. 1975).

64.
65.
66.
67.
68.
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risk their wages on gambling bets."70 Clearly this statement is inapplicable to the state premium savings bond program, since the government
would not be urging its citizens to risk anything. Because a purchaser's
bond would be redeemable at any time, there would be no risk involved.
Another argument advanced against lotteries is that they are simply
a form of highly regressive taxation, "since the heaviest burden falls on
the low-income classes who, experience has shown, buy the bulk of the
tickets.

' 71

This logic also becomes unpersuasive when it is applied to

the state premium savings bond. Even if the program were in fact
supported by low-income persons, it, nevertheless, would be economically beneficial to them. Since a bond could be redeemed at any time, the
program, in many instances, would induce the purchaser to save money
which otherwise might have been used to purchase some other discretionary item. Also, much of the revenue generated by the program
undoubtedly would be returned to low-income neighborhoods through
low-cost housing projects and other government subsidies, as would
Thus, the traditional
have been the case under the Maryland plan.
concepts of regressivity are not particularly relevant to the state premium savings bond program.
A final argument employed by lottery opponents is a social one,
emphasizing the breakdown of the individual and the subversion of the
work ethic. Spokesmen for Gamblers Anonymous (an organization of
compulsive gamblers patterned after Alcoholics Anonymous) warn that
legalization might awaken the compulsive gambler personality that is
dormant in thousands of people.73 This could not happen, however,
under the state premium savings bond program. No matter how many
bonds a potential compulsive gambler purchased, he could never satisfy
his need to lose, since he could always recover his original investment.
Since the state premium savings bond program is distinguishable
from schemes which are generally recognized as lotteries, the federal
lottery laws can be criticized for indiscriminately catching up this program in their panoply of restrictions. However, the continuing appropriateness of these laws may also be questioned on other grounds. First,
it is quite possible that they no longer reflect social realities. Some
evidence of this may be seen in the increasing desire to participate in
lotteries demonstrated by persons who reside in states where they are not
70. Easy Money, supranote 9, at 77.
71. H. MARx, JR., supranote 18, at 86.
72. Mi. ANN. CODE art. 88D, § 24(e) (Supp. 1975).
73. Easy Money, supranote 9. at 74.
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permitted.74 Second, because the conduct which these laws proscribe is
gaining social acceptance, officials are becoming increasingly reluctant
to seek their enforcement, in spite of the fact that violations are discovered and are found to be widespread. 71 Finally, an examination of the
most recent experiences with lotteries suggests that the governing federal
laws are no longer necessary to serve their original purpose of guarding
against abuses. The thirteen lotteries inaugurated in the last ten years
have been relatively free of the scandalous atmosphere which tainted
their predecessors and which prompted the original enactment of the
current lottery laws. 6 The recent successes of state-operated lotteries
seem to reflect that they have overcome the shortcomings of the early
lotteries and are returning to the American scene as legitimate fundraising devices, the role for which they were originally intended. Unfortunately, the federal lottery laws make few allowances for these changed
circumstances, nor do they make an exception for the state premium
savings bond program. This is an especially regrettable result, since the
mechanics of that program differ so substantially from the schemes that
these laws were intended to prevent.
A POSSIBLE ALTERNATIVE:

THE UNITED STATES PREMIUM

SAVINGS BOND PROGRAM

A state premium savings bond program operated, not by the state
of Maryland, but by the United States Government, could be adopted by
Congress. In terms of revenue potential, this solution seems most
desirable in light of the British experience. Yet, there are considerable
obstacles which confront such a proposal. Unquestionably, federal
preemption would be necessary to overcome the prohibitions of the antilottery legislation existing in a substantial majority of the states today.
However, this would necessitate a departure from current congressional
policy which respects the rights of the several states to decide for
themselves whether to legalize or outlaw lottery schemes. 1 This philos74. Gambling Commission hearings, supra note 2, testimony of John D. Tarpey, Assistant Chief Inspector, United States Postal Service, June 26, 1974, points out:
In March 1974, the Postal Inspection Service caused mail counts to be
made at the headquarters of three state lotteries over a 2-day period. In the
case of 1 lottery, 903 requests for subscription tickets and 2,755 claims for
prizes were counted, and in another state 70 percent of the 804 letters received bore out-of-state postmarks from virtually every state in the Union.
75. First Interim Report, supra note 20, at 25, 47 (citation omitted).
76. See id. at 46. It should be noted, however, that the New York State Lottery
is currently under investigation for including unsold tickets in the winners' pool. N.Y.
Times, Oct. 23, 1975, at 1, col. 7.
77. H.R. REP. No. 1517, 93d Cong., 1st Sess. 1 (1974); S. REP. No. 1404, 93d
Cong., 1st Sess. 1 (1974).
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ophy underlies the governing federal lottery law which permits states to
operate lotteries, but restricts them to intrastate purview in order to
minimize any interference with the interests of those states which prohibit them. 8 Whether Congress would opt for such an abrupt change
in policy at this time is questionable.
Another obstacle to a United States premium savings bond program is the possible opposition from congressmen representing states
that conduct lotteries. A federal scheme might be viewed as a competitive threat to these programs, since it is conceivable that some persons
would shift their purchases from state lottery tickets to United States
premium savings bonds.
On the other hand, a United States premium savings bond program
might be easily accommodated in the current framework of lottery law.
The functional differences between this program and a state-operated
lottery suggest that these two revenue measures could coexist peacefully
in a lottery state. Given the growing national desire to participate in
lotteries, persons in the thirty-seven nonlottery states represent an attractive potential source of public financing which can most effectively be
tapped by a federal program. This consideration is reinforced by the
realization that some of these states may never legalize any form of
gambling."9
America is currently at a crossroads in its gambling policy. As a
society we do not condemn gambling outright-neither do we view it as
an acceptable social and recreational pastime as do the British. Whether the recent trend toward legalized gambling that originated during the
1960's has generated an atmosphere conducive to the adoption of a
United States premium savings bond program is difficult to predict. It
is clear, however, that this trend has had an obvious impact on the
gambling attitudes and habits of Americans and shows little sign of
departure today. Thus, although a federal premium savings bond
program enjoys a greater prospect of success today than ever before, any
hopes that Congress would depart from its current position of state
autonomy and adopt such a program remain nothing more than wishful
expectations at this time.

Layn Phillips
78. Id.
79. Commission on the Review of the National Policy Toward Gambling. The Development of the Law of Gambling: Oklahoma 21 (1975).
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